
Workshop Summary

On 9-10 December 2013, the Danish Institute for Human Rights hosted the GLOTHRO workshop Human Rights and the Dark Side of Globalisation: Transnational Law Enforcement and Migration Control.


In line with the other GLOTHRO workshops, this event was planned to deepen the understanding of extraterritorial human rights obligations, both by reaching out to other approaches within human rights law and to other fields of international law, such as general public international law, international criminal law, international humanitarian law, and international refugee and migration law.

This workshop was co-convened by Thomas Gammeltoft-Hansen, Head of Research, Danish Institute for Human Rights, and Jens Vedsted-Hansen, professor, Aarhus University, and brought together 31 senior and junior academics from across Europe.

Over the two-day workshop, key note and participating speakers presented current research on a broad range of transnational human rights aspects of various kinds of law enforcement that are increasingly being carried out extraterritorially by states either alone or in concert, or delegated to non-state actors.

The workshop was the penultimate in a series of 10 GLOTHRO workshops between 2010 and 2014 and will form the basis for a book volume collecting several of the outstanding papers presented. 

2. Description of the scientific content of and discussions at the event
Globalisation and the promotion of human rights are often assumed to walk hand in hand as increased interdependence favours rights-based governance, and global communication is likely to result in human rights abuses being reported in real time. Yet, there is a flip side to this relationship. States, and especially more resourceful states, are themselves increasingly making use of the possibilities afforded by processes linked to globalisation. Hitherto public exercises of authority like policing, detention and other law enforcement activities are today increasingly exercised extraterritorially, conducted by states in concert, outsourced to foreign governments, or delegated to non-state actors. Against this background, the workshop examined the continued viability of international human rights law in the context of such phenomena as outsourcing, offshoring, privatisation, and law enforcement tasks carried out by international organisations.

These developments have prompted difficult questions about the territorial reach and applicability of human rights norms and the effectiveness of the protection system that was established in order to monitor contracting states’ compliance with such norms. Among those questions are: To what extent are states bound by human rights norms when acting extraterritorially, and how can they be held responsible for lack of compliance with the norms in such circumstances? How is responsibility for human rights violations distributed where two or more states cooperate? In which way can human rights accountability be ensured when traditionally governmental state functions like immigration control or administration of detention facilities are delegated to private actors? Which are the particular problems pertaining to monitoring of human rights compliance where such enforcement activities are simultaneously carried out beyond the territorial borders of the delegating state?
The evolving system of human rights protection illustrates not only how states have become bound by an increasing body of treaty norms, in themselves often being developed on a current basis by monitoring bodies established within the framework of international organisations. The human rights field also provides ample illustration of how states react to international norms as they may be perceived as a straitjacket to certain governmental activities, not least in the context of various forms of law enforcement with transnational effects.
Thus, state sovereignty and governance is not simply being challenged by globalisation, it also appears to be fundamentally reconfiguring. Hitherto public exercises of authority like policing, detention and other law enforcement activities are today increasingly delegated to non-state actors or outsourced to foreign governments. Likewise, the geographic boundaries for the exercise of sovereign functions are blurring as states engage in e.g. offshore detention schemes or move migration control to the high seas or foreign territorial waters or to the territory of the countries of exit and transit of prospective migrants.
Based on keynote addresses and paper presentations, the legal and political challenges stemming from these developments were discussed at the workshop. Discussions included cross-cutting issues of general public international law pertaining to attribution, jurisdiction and shared responsibility, as well as comparison across specialized regulatory regimes. In addition, it was discussed under which circumstances violations carried out by private actors, or within the coordinating framework of international organisations, may give rise to responsibility of such corporations or organisations, directly or indirectly, concurrently with or as an alternative to state responsibility.

Amongst the issues discussed with a particular focus on specialized regimes were the following: 

· Transnational law enforcement in various regulatory areas and logistical settings

· Surveillance and police operations
· Military action in occupied territories and international forces

· Anti-piracy action

· Migration control measures

· Privatisation of law enforcement: How does human rights law respond in terms of state responsibility and direct or indirect corporate responsibility?

· Migration control carried out by private entities

· Detention facilities

· Private military contractors

· Intergovernmental cooperation in transnational governance

· Under which circumstances may states incur legal responsibilities when assisting or aiding other states?

· Concerted state action

· State action through international agencies and organisations
3. Assessment of the results and impact of the event on the future directions of the field (up to two pages)

 
The workshop was conducted as planned. Six keynote addresses were delivered, prompting active and engaging discussion among participants. The additional 22 paper presentations delivered were generally of a very high quality both among senior and junior scholars.

 

The workshop brought together a number of leading authorities and younger experts in the area of extraterritorial human rights law. By focusing on bringing together papers across issue areas, such as piracy, drones, migration, surveillance and anti-terrorism, the workshop provided a unique opportunity to engage more in-depth with issues of extraterritoriality and shared responsibility, and to compare differences and similarities across specialized regimes. The hope is that this will further the debate and thinking on extraterritorial obligations and shared responsibility in the human rights field, fostering broader understandings amongst the participants and enhance networking across sub-fields.

 

In terms of concrete outputs, a book volume is planned based on the workshop papers. All participants were urged to present developed written papers in advance. On the basis of these and the oral presentation, a selection has been made, identifying 22 papers to be developed for a book volume on human rights and transnational law enforcement. The volume will include chapters focusing both on cross-cutting issues, such as attribution and jurisdiction, and sections on specific issue areas, such as migration control, law enforcement at sea, international security and military operations. Individual comments have been provided to each of these papers and the deadline for submission of revised chapters is 1 May 2014.

 

Cambridge University Press has expressed an interest in this project from the outset and an editor from CUP attended the workshop both days and expressed their continued interest in a book volume afterwards. On this basis it has been agreed to submit a full book proposal to CUP by June.”
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Programme

Monday 9 December

9.00:
Welcome and introductory presentation

9.30:
Keynote presentations by Professor André Nollkaemper, University of Amsterdam, Professor Elspeth Guild, University of Nijmegen, and Dr. Marko Milanovic, University of Nottingham

11.00:
Coffee/tea break

11.15:
Presentation and discussion of papers (1)

· Andrea Spagnolo: A Renaissance for Customary International Law? The Impact of Globalization on the Extraterritorial Application of Human Rights

· Peter Vedel Kessing: Extra-territorial law enforcement carried out from a State’s own territory – Human rights and the extra-territorial use of drones
· John Cerone: The bin Laden raid as a lens for examining the interaction of International Human Rights Law, International Humanitarian Law, and the jus ad bellum vis-à-vis non-state actors in an extraterritorial context.  

12.45:
Lunch break

13.45:
Presentation and discussion of papers (2)

· Ralph Wilde: The ‘life of the nation’ extraterritorially: can states derogate from human rights obligations when performing law enforcement and migration control activities abroad?

· Ekaterina Yahyaoui: New territorialities and sovereignties: challenges to human rights protection

· Sten Schaumburg-Müller: The Perpetual Transnational Law Enforcement

· Daniel Augenstein: Coming late to the Party: International Human Rights Law and the Trading in Human Beings

15.45:
Coffee/tea break

16.00:
Presentation and discussion of papers (3)

· Birgit Feldtmann: Navigating the murky waters of international law, domestic law and human rights – Counter-piracy operations caught between a complex legal framework and pragmatic approaches

· Julian M. Lehmann: Outsourcing Responsibility, Blocking Solutions? UNHCR, the Global North, and the Abyss of ‘Effective Protection’

· Fabiane Baxewanos: Re-linking Control and Responsibility in EU Extraterritorial Immigration Control – The Case of Immigration Liaison Officers

17.30:
Close

19.15:
Drinks and Book Launch at Il Buco restaurant

19.30:
Workshop dinner

Tuesday 10 December

9.00:
Keynote presentations by UN Special Rapporteur, Professor Francois Crépeau, McGill University, Professor Mark Gibney, University of North Carolina Asheville, and Professor Gregor Noll, Lund University

10.30:
Coffee/tea break

10.45:
Presentation and discussion of papers (4)

· Isabelle Swerissen: Protection Without Allocation: The Gap in International Refugee Law
· Seline Trevisanut: Is there a right to be rescued under international law?

· Efthymios Papastavridis: Who is Responsible for not Saving Lives of Migrants at Sea? A Survey of Recent Incidents in the Mediterranean Sea under the Law of Responsibility
12.45:
Lunch break

13.45:
Presentation and discussion of papers (5)

· Douglas Guilfoyle: Issues of jurisdiction at sea: migrant interdiction in context

· Cathryn Costello: The Extraterritorial Application of the EU Charter of Fundamental Rights: From Territoriality to Facticity - the Effectiveness Model

· Niels Frenzen: Migration control measures by Spain in West Africa contrasted to those by Italy in North Africa: the impact of the absence of robust human rights protection

15.15:
Coffee/tea break

15.30:
Presentation and discussion of papers (6)

· Melanie Fink: International Responsibility of Third Parties for Human Rights Violations: A Conceptual Framework

· Maïté Fernandez: Extraterritorial and multi-stakeholders operations of immigration control coordinated at the EU level: Searching for responsibilities and judicial remedies

16.30:
Closing session: 

Publication plans

Future research and other activities within and beyond GLOTHRO

Thomas Gammeltoft-Hansen (tgh@humanrights.dk)


Jens Vedsted-Hansen (jvh@jura.au.dk) 
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	André Nollkaemper
	Keynote speaker

	Andrea Spagnolo
	Presenter

	Arne Vandenbogaerde
	Steering Committee member

	Birgit Feldtmann
	Presenter

	Cathryn Costello
	Presenter

	Daniel Augenstein 
	Presenter

	Douglas Guilfoyle
	Presenter

	Efthymios Papastravridis
	Presenter

	Ekaterina Yahyaoui
	Presenter

	Elizabeth Spicer
	Presenter

	Elspeth Guild
	Keynote speaker

	Fabiane Baxewanos
	Presenter

	Francois Crepeau
	Keynote speaker

	Ida Elisabeth Koch
	Steering Committee member

	Isabelle Swerissen
	Presenter

	Jens Vedsted-Hansen
	Co-chair

	Jernej Letnar Černič 
	Steering Committee member

	John Cerone
	Presenter

	Julian Lehmann
	Presenter

	Maïté Fernandez
	Presenter

	Malanie Fink
	Presenter

	Mark Gibney
	Keynote speaker

	Marko Milanovic
	Keynote speaker

	Niels Frenzen
	Presenter

	Ralph Wilde
	Presenter

	Seline Trevisanut
	Presenter

	Sten Schaumburg-Müller
	Presenter

	Thomas Gammeltoft-Hansen
	Co-chair

	Wolfgang Benedek 
	Steering Committee member

	Wouter Vandenhole 
	Steering Committee member



