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accountability"?


Application Reference N°: 5655
1) Purpose of the visit
The purpose of the visit was to conduct a part of my Ph.D. research on the role of human rights law in realizing a new upcoming complex international development goal: ‘universal access to modern energy services’ (see e.g. the UN-SG's initiative on this goal, at: www.sustainablenergyforall.org).

Ín particular, I was interested in researching the role of international human rights law in achieving universal access to energy as a complex goal which is expected to require the concerted action of a multitude of international/transnational actors on a global, regional and national scale, e.g. States rich and poor, international organizations, transnational corporations, NGOs and/or grassroots initiatives. Indeed, as it has been estimated,  for example, to make universal access to energy services a reality, sizeable additional investments of the private market need to be mobilized some how, of up to five times the level of investments in 2009.  
In my original research plan I also submitted that a main purpose of the visit would be to analyze the manner in which  particular responsibilities could be accorded to various actors towards the realization of the goal, and, importantly, how accountability of these actors could be ensured under a human rights framework. 
Finally, I stated that I would like to explore and expose any shortcomings of human rights law in dealing with complex development issues such as the realization of universal access to energy, not only in light of the various actors involved, but also in light of any possible competing questions or other complex development questions, such as wider 'energy security' challenges,  the sharing of  resources, inequalities in natural resource access,  or global climate challenges.

2) Description of the work carried out during the visit
A)  During the visit I primarily made use of the library at LSE and the facilities at the Centre to draft/finalize a paper on the topic: "Realizing Universal Access to Modern Energy Services: Avenues for Multi-Stakeholder Accountability in International (Human Rights) Law and Governance?" (see contents below). I was also able to benefit from a number of relevant lectures which were organized during my stay, inter alia by my host at the Centre for the Study of Human Rights / the Laboratory for Advanced Research on the Global Economy, dr. Margot Salomon.
B) I made a presentation to the staff at the Host Institute during the second week of my stay, which allowed me to solicit very useful input and feedback on the paper and the research carried out in the first week.
C) During the visit I also specifically made contact with the staff of the Host Institute who are involved in a new project about 'investment and human rights', which is an important matter in the context of my PhD research as well, considering the estimation that sizeable additional investments in energy infrastructures by the private sector will be needed to make access to energy a reality - thus meaning that there is a large role to play for corporations in rolling out access to energy, including to a large extent by transnational corporations. In my opinion, this brings about interesting questions about the role of corporations in perhaps not only 'respecting' human rights, but also about their  positive 'duties'/'responsibilities'/'contributions' in 'fulfilling' human rights in the context of a potential multi-duty bearer human rights framework. 

D) The part of the research which was to deal with 'competing interests' such as wider 'energy security' issues, the  sharing of  resources or inequalities in natural resource access was more marginally addressed in the end, partly due to time constraints in the two-week visit, but also partly due to the fact that in the discussions on access to energy within the United Nations it is becoming increasingly clear that there is a strong focus on achieving access to 'renewable' energy resources, meaning that access to natural fossil fuel, and/or a race for fossil fuels, might become less of a concern in the context of this specific development goal. At the same time, a further analysis of the concept of 'energy security' has learned that this concept is versatile; to some extent it revolves around questions of mutual (economic) interdependence of large scale importers and exporters of fossil fuels (e.g. in the European context), while in other respects it revolves around strategies for diversifying the energy mix through alternative sources of energy, or, in fact, to achieving universal access to energy in countries where 'energy poverty' is prevailing. It seems that the challenges for rolling out access are not so much the lack of availability of energy resources (or concerns about extra green house gases, also as per  current estimates on the realization of the goal), but rather it concerns the involvement of actors in making access to energy a(n economically) viable option, including through investment and access to technologies.  As such, the focus of the research has shifted more to an analysis of how various actors can be brought together under a rubric of human rights law in ensuring that access to energy is realized. In this sense the research has analysed primarily the need for recognition of various roles/responsibilities/duties/contributions of various actors in this process on the one hand, and how the human rights law framework can provide a framework for 'accountability' towards the realization of such development goals (framed as rights), on the other.  
   
3) Description of the main results obtained

A) I nearly finalized the draft of my paper as described on above, which is already accepted for publication in an edited volume by the Netherlands Institute for Law and Governance  with Eleven Publishing, themed/titled 'When Private Actors Contribute to Public Interests'. The paper will duly recognize the GLOTHRO research grant and the visit at the Host Institute  in developing the paper. 

B) In terms of the content of the draft  paper, I have sought to make a contribution to the questions surrounding transnational multi-stakeholder involvement in the protection/realization of human rights by approaching the issue through an analysis of the concept of  'accountability' as conceptually put forward by e.g.  Bovens or Koenig-Archibugi. The central thesis of the paper is that accountability for human rights realization, and 'multi-stakeholder accountaiblity' in particular,  at least requires, according to the definition of accountability used, a) standards of behaviour (for the various actors involved, such as States, companies, international organizations) b) a forum where information about the behaviour of the various actors is gathered and assessed by 'accountability holder(s)' (i.e. various 'accountaiblity relationships' are possible, such as between State-individual, State-company, company-individual, State-State, international organization-individual, but also accountability by 'experts' vis-à-vis such actors etc.) in a serious manner through meaningful dialogue in a transparant manner; and c) subject to the possiblity of sanction or incentives. These sanctions or incentives are, in the conceptual framework of 'accounability',  accepted as not only of a strictly legal nature (just as the standards of behaviour might not be strictly legal perhaps..?), but can include social, political, reputational, adminstrative etc sanctions. This is in fact very much in line with how the human rights framework operates to a large extent, e.g. consider the Universal Periodic Review in the Human Rights Council, or Treaty-Based State Reporting Procedures, or even individual complaints procedures. What seems missing however, for multi-stakeholder accountability to effectively work in a human rights context, is mostly related to sufficiently clear standards of behaviour for various actors involved; as well as fora to assess that behaviour in a meaningful manner, by a variety of accountability holders, subject to sanctions. In the analysis of the above state of affairs, including in particular the role of companies, use has been made of the Ruggie Framework discussions and also the discussions on the Maastricht Principles on Extra-territorial Obligations in the Area of Economic Social and Cultural Rights, as well as other discussions on the human rights obligations of corporations specifically. Of course, an aspect which might challenge the traditional (positivist) lawyer, is that the above conceptualization of multi-stakeholder responsibility and accountability will know various shades of 'legalness' - although it also clearly accepts 'standards' subject to 'supervision' - and might move more to what can be called a 'governance approach'. The question is whether this is ultimately a problem for the effective realization of human rights…? (i.e. one can think about schools of international legal theory which accept much more fluid internalizaton and implementation of norms such as the 'transnational legal process' school?)

In answer to the last abovementioned question, a second part of research might include the testing of this 'accountability framework' approach against more 'positivist legal' approaches to human rights, i.e. where it concerns the division of responsibilities and the accountability for such responsibilities/duties. This can be worthwhile, as it seems that the more 'legal positivistic' approach still remains the central (and preferred)  approach in international law for solving of conflicts or the realization of 'goals'/'rights'/'obligations'. 
B) A part of the paper as it originally stood was also further researched during the visit and discussed with persons at the Host Institute, which is the question of what could be gained from introducing the concept of 'global public goods' into human rights law. The research suggests that it might be possible to obtain new insights  about what it could mean to procure/protect human rights in light of the potential failure of procuring them now, including the various roles that various actors could have in this. It is suggested in the research that the concept of 'global public goods', as it derives from economic literature, could shed new insights on the type of action/division of responsibilties needed to realize human rights, including by private commercial actors. To illustrate: 'global public goods', such as for example the realization of universal access to energy for all, are generally goods which are not procured automatically for some reason (resulting in global public bads), often due to some type of market failure that hampers its realization - whether this be failure of economic markets due to lack of economic incentives for the procurement of the good or 'free rider' problems, or whether this be failure of political markets, in terms of their insufficient regulatation or prioritization of the realization of the goal. By approaching/reconceptualizing these complex development goals as a 'global public good', it might be that the human rights framework is also sensitized to alternative approaches in the realization of rights and the devision of roles (i.e. division of labour between / various roles of corporations and the State), or it might be that human rights find a better way of articulating needs for the realization of public goods, including for corporations (who may understand/respond better to the notion of contributing to a global public good, than the realization of a human right..?) This part of the research needs further articulation, and will receive further attention in my PhD research in any case.
C) Finally, another example of concrete output of the visit, which was less expected, but resulted from the new specific focus at the Host Institute on 'Investment and Human Rights', is that I also had a chance to deepen my understanding of the role of (transnational) investments in the context of the human rights framework specifically, and the rights/obligations of corporations that might be involved there as interacting with a multi-duty bearer human rights framework. This work will surely feed into concrete chapters of my PhD research, and I am contemplating drafting a specific paper on this matter at a later point.
 

4) Future collaboration with host institution (if applicable)

 I certainly intend to remain in contact with the Host Institution about my research generally and in the context of the GLOTHRO research programme objectives specifically, as I address them in my research further. In addition, I have specifically been asked to provide input for/participate in a new project (seminar/training course) which the Host Institution is likely to organize, incidentally, on  'Access to Energy, Investment and Human Rights' in 2014. This project would address, inter alia,  the role/responsibilities/obligations of transnational companies investing in energy access in other countries from a human rights perspective, including as such roles/responsibilities/obligations take shape in relation to the role/responsibilities/ obligations of a Host State, thus raising questions of multi-duty bearer situations.  
5) Projected publications / articles resulting or to result from the grant (ESF must be acknowledged in publications resulting from the grantee’s work in relation with the grant)
Accepted for publication is:

Hesselman MME, "Realizing Universal Access to Modern Energy Services: Avenues for Multi-Stakeholder Accounability in International (Human Rights) Law and Governance?", in AG Hallo De Wolf et al (eds.) (volume untitled as yet), Proceedings of Netherlands Institute for Law and Governance Conference 'When Private Actors contribute to Public Interests', Eleven Publishing, forthcoming 2014.

--> preliminary description of the paper was included above, and the contribution of the grant to drafting the paper and the support by the Host Institute will be duly acknowledged.

Additionally:

I am contemplating producing another paper on the relationship between investments and the realization of human rights, and the role/responsibilities/obligations of multinational corporations in that respect specifically. No concrete paper has been projected yet though.

Finally, the research grant will also support parts of my PhD research on 'universal access to modern energy services in a framework of public international law', projected to be completed in 2015. I intend to try to get the research published as a commercial edition as well, e.g. hopefully after the start of the Post-2015 Agenda in 2016. In any case, in any parts of my PhD research that were made possible with the grant, the grant will be acknowlegded as well.

6) Other comments (if any)
I intend to visit the final GLOTHRO Conference in Finland, which I am sure will also further benefit my work. My host for the short term research visit, Margot Salomon, will also attend and present there; we have already discussed that we will be in contact further at that point, if not earlier in the mean time.
 

